
BROOKS. PIERCE. MCLEXDON. HUMPHREY & LEONAR~.  1L.P 

DEC - 2 2002 

Ms Marlcne H. Dortch 
Secretsry 
Fzderal Communications Commission 
445 12th Sneel, S.W., TW-A325 
Washington, D.C. 20544 

December 2,2WZ 

Re: Amendment of Section 73.202(b), Table of Allotments, FM Broadcast 
Stadoas (Goldsboro, Smithfield, Louisburg, and Rolerville, North 
Carolina) 
MM Docket No. 02-40: RM-10377: RM-10508 

Dear Me. Donch: 

Exlused please find, on behalf ofNew Age Commwlications, hc.,  the ongmal and four 
copies of a Reply to Opposition to Motion for Leave IO File Supplement for filing in the 
above-referenced matters. 

If any questions should arise during the course of your ccnsideration of this matter, it is 
respectfully requested rhar  yo^ communicate with the undersigned. 

Sincerely. 

David Kushner 
Enclaswes 
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Before the 
Federal Communications Commission 

Washington, D.C. 20554 
’m? “rw smp* 

ln the Matter of ) 
1 

Amendrneni of Section 73 202(b) 1 MM Docket No. 02-40 

FM Broadcast Stations 1 RM-10508 
Table of Allotments ) Rh-10377 

(Goldsboro, Smithfield, Louisbarg, and 1 
Rolesville, North Carolina) ) 

Reply to Opposition to Motion for Leave to File Supplement 

Sew Age Communicat~ons, Inc. (“SAC”), licensee of Station WKIX(FM). Channcl272A, 

Goldsboro. North Carolina. by its cowsel, hcrcby subnits this Reply :o the Oposirion 10 Motion 

lor Lcavc :o File Supplement fiied by Franklin Broadcasting Co., Inc., Iicaisee of WHLQ(FM), 

Chamcl ?73A. Louisburg, North Carolina (‘WHLQ’)), on Noveinber 19. 1002. I n  reply, NAC 

shows the followng: 

On November 4. 2002. NAC sought leave to supplement the  record in this proceeding due 

ii) the October 2002 release by theU.S. CensusBureau ofhighly pertinent information showing thal 

Rolesville, Nonh Carolina, is now partially located w i h i n  the Raleigh IJrbmized Area. 

Subsequent!)., on Nobernbgr 19, 2002, IWLQ filed an @pposi!ion, asserting that NAC’s good faith 

a!?en:pt to supplement the recnrd is merely a ploy to delay the proceeding ’ This contention. as is 

WHLQ’s emire Opposition, IS meritless. 

’ AS a11 ~ ~ t i a l  mactcr. NAC obsenes thai WHLQ’s Opposirion is untimely and should flol 
3, considered €or [hat reason a l o m  Pursuant to Sections 1.45(b) and 1.4 ofthe Commission’s d e s ,  
m y  opposition IC NAC’s Motion. which was filed on November 4,2002, and sewed by V.S.  Mail, 
would have bcen due 01: November 15. 2092 Inexphcshly, WHLQ d1d no; fi!e and sm’e its 
0pposi:ion until November 19, 2002. 



W L Q  claims an “anonymous’ source at the U.S. Census Burcau informed counsel for 

WHLQrhat the infoimetion concerning the KaleighUrbariized Area that KAC wishes to suppl, omen[ 

thc rccord with became available on May  1, 2002, and, !hus, shou!d have been filed along with 

NAC‘s May 10, 2002, Reply Comments. This unattnbuted statemenr is not true. 

Inexplicably, M’HLQ does not provide an) idenlification of this ancnvmous “source” of 

icformation or any elaboration on the alleged convcrsation that transpired. However, and quite to 

the contrary, counsel for TAC spoke with M I .  Da\,id Altman of the Geographic Entities Office of 

the U S  Census Bureau on November 26, 2W2. Xee De.clararion ofJ:nnifer L. Davis (attached 

heretn). Mr Altman confirmed that maps generated by [he US. Cmsus Bureau djsplsying 

lirtrmized Areas ar-being relaascd to the general pi:b:ic on a “tlou basis ”2 MI.. Allman also stared 

that a11 Urbanized Area maps have been created and released aft.. Msy 2002. Mr. Altrnan further 

confirmed that the maps for the Raleigh, North Caroli:ra, Urbanized Area wei~e not released to the 

genmal public until October ?002.? ‘herefore, ir is unequivocally clew that the inronnarion That 

K.4C provided in its Motion and Suppleinenl of V o m n k  4. 2002, is accurate and that i t  would 

have heen impossible for NAC to have u:ilized these data in its May 10, 2002, Reply Comments. 

‘The urbai and rural population data used to generate that porlion o f ths  Ralcigh Urbanized 

k e a  Our!ine Map showing Rolesvillc, North Carolina, as a p3.n of the Raleigh Urbmized k i a  has 

See Davis Dec!aration at 7 3; see aiso Qttp:,iwww.census.gov;geoi~~~/niaps/ii~kmpas 
.I? tm> . 

See Davis Declaration at fl 3-4 Further confirmarion of the date of availzbility of the 
Raleigh Urbanized Arza maps is providcd on the relevant directoiy index of the Census Bureau’s 
wehsire~ Thls shows that all the Raleigl: maps were lasr modified on October 1, ’002, and made 
avdilablc 10 h e  general public no sooner than that date. Sei. ~hl~:~~~~2.ccnsus/go~~/geoi’maps~ 
u ; . b ~ l a r e a i i i a o u r l i n e ~ W . ~ ~ ~ @ ~ u a 7 3 ~ ~  I;> (a copy of which is attached hereto as Euhibit A). 



also only recently becom: available, as MI. Altinaii also confirmed These data show that ofthc 

907 residcnts olRolcsville, Nonh Carolina, 786 of :hern-&”a-Iive within the Raleigh Lhbanized 

.kea.’ Obviously, a Tuck analqsis6 is required under these circumstances.’ 

WHLQ also claims that under !he Commission’s rules. there I S  no basis apon which YXC 

mav seek lea\e to supplement the record or for the Commission to consider new, relevant 

infunnation. This cramped interpretation ofScction 1.315(d) belies that rule’s zxpress language as 

well as the Commission’s past practice. The rule provides [hat additional commsnrs may be filed 

if “spe.c:fically requested or alithorized by rhe Commission ” The Comirission will have 

-‘authcrnzed” NAC’s Supplement iiit  grants KAC’s b1o:ion. The Commission routiiiely considers 

.and grants such requests w!iere good cause is shown. In its Mo:ion and S~ipplement. SAC showed 

why good cawe existed in h i s  case-he  previous iinavailabihtp oitliis census data to the general 

puSlic. upoii WIIICII the enlire public interest analysis may well be based. 

U“LQactually argues that ~heCommission should make adstcrminationbased onoutdated, 

decade-old information because thst was the information that “existcd whcn KAC made its 

See Davis Declaraiicn at 7 4 

See <http:!:factfinder.census.govlsenilet.’DTTable’?_t. =56381533630.> (a copy of wliich 
is attached hereto as Exhibit B). 

a See Faze and Richurd Tuck. 3 FCC Rcd 53 74 ( i 988) 

See. e 8  , Mulvern unrl Bnanr, Arkansos, 14 FCC Rcd 3576 (1999), at ‘1 4 & n.4 (stating 
ha1 :\;en though only 17.6% of commmrly’s population resides in urbanized area and proposed 
70 dBu CON~OIIT covers less than 1% 3f urbaxized area, Twi: analysis still required); Buy SI. Louis 
nnd Popiarvifle. Mi.rsiss;pp;. 10 FCC Rcd I 3 1 U  (1995); Fulmouth and Mashpee, Massc,chusefts, 
10 FCC Rcd 10435 ( I  W), EkzaEerh Civ, hrorili Curoho, nnd Chmpeakc, Pirplo. 9 FCC Rcd 
3596 ( !Q94) ;  see also Halh‘e urtdLadysmith. Wi.’ircoruln, 10 FCC Rcd 9257 (1995). 

http:!:factfinder.census.govlsenilet.�DTTable�?_t


prsposal.~' hHLQ's bizarre argument, which it f i l s  to S ~ U F P O ~ ~ ,  is nonsmsical. Data regarding 

populatioii. its urban and mal concentrations. and the eutent of urbaiized areas are collected, 

compiled wd released 5 y  the U S Census Bureau ever). ten years. As a rcgulator); agency ofthe 

fedt;al gove.mment. it is esperial!y appropriate for the Ccinmission IO take noticc of the mosc 

accurale and tiinely infoinlation aioilable tu i t  from another agency of the  federal goverrmenr. In 

addition, clearly thc public interest and the citizens of the communities affected by this procccding 

would be ill-smed by Com.ission reliance oil data that are no longer accurate, especially when 

accurate. up-to-date information is now available. WHLQ's asscnion rhar the Commission should 

bast its dtcision on 1990 census data simply has no merit. 

In addiiion, LVHLQ ignorca the fact that NAC spcciticaily requested that the Commission 

Issue a Request far Supy!cmental Iiifonndtion and that WHLQ be givell an opportunity to file 

comments in responsetherm. T'his .:omports with Commission practice I!I rulemakingproceedings 

to aniend tlie Table of ,4!lotmentc* and obviously satisfies the "requested by" component of 

Section 1 41 j(d) oitlie Commission's rules 

For the foregoing reasotis anc f x  the reasons corilaincd in its Motion, ?!AC respectfully 

re.qucsts t!iat leave !u file the SuFplcment attached t3 its November 4,2Q02, Morion he granted. I n  

addition, NAC resyectfully requests that tlie Conzm:sslon consider the recent release of thz 

Census 2000 dara rciating ',o the partial insorpcrarion oiRol&lle into the Raleigh Urbanized Arc3 

and rhar ths Commission issue a Request for Supplelnental Infomatioil affording MWLQ a penod 

P See. e.g., Eli;abe!h Ci@, Norih Crri-oimcr, und C h n p e a k e .  Virgtnru. Request for 
Supplemental Infonnalioii, 7 FCC Rcd 6815 ( I  932); Bail Sr Louis anrlPop/m&~ h!lk.FiSSi(pl, 
Reqtiesr fx Supplemental Information. 6 FCC Rcd 4400 (IPY 1). 



of30 days to submit infmnation relevan? IC 3 Titck analysis and !hat NAC be afforded an additional 

period of30 days lo file reply comments pursuant to such a Reauesr. 

2espectful:y submitted, 

&& 
W-ade H .  Hargrovc 
Dabid Kashner 
Jennifer L Davis 

BROOKS, PIERCE, McLENDON, 
HUMPHREY & LEONARD, L.L.P. 

First Union Capitol Center, Suite 1600 
150 Fayetteville Susel Mall (27601) 
Post Office Box 180U 
Raleigh. NoNI Carolina 27602 
Telephone: (91 9)  839-0300 
Facsimile: (919) 839-0304 

Counsel to New Age Cononunrcatlons h c  

December 2. X 0 2  



Before tbe 
Federal Communications Commission 

Woshington. D.C. 20554 

In  the Matter of ) 
) 

Table #of ALotments ) 

(iioldsboro, Smithfield. Lotiisburg. and 1 
Rolesmlle, Nsrth Carolina) ) 

.bendmen1 orsection 73  202(b) ) IMXI Docket No. n2-40 
RM- 103 77 

FM Broadcast Stations ) KM-10508 

Declaration of Jennifer L. Davis 

I,  Je.mifer L. Davis. hcrcby declarc and state as follows: 

I .  T am an attorney at Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P. ir i  

Raleigh, Koflli Cxolina. This law firm represents New .4ge Colrmunications. Jnc (WAC"), 
11ccnsce of WKIX(FM), Goldsboro. Norl!! Caroiina, in the above-captioned marter. 

2~ On November 26, 2002, at a?proximately 2 : O O  p.m.. I spoke by telephone wilh 
Mr. 9avid Altman in the Geographic Entities Office ofthe L1.S Census Bureau. 

3. Dunng our conversation, Mr. Altnian confirmed that maps generated by the 
U~S. Cciisus Bureau dispiiying Urbanized Areas are being released to the gencral public on a"flow 
bas:s " A statemeii~ on the L S ,  Ccnsus Bureau's website confirms this.  See 
<h!tp:~l ir?cw.census,go~/geol~~!maps~ua2kmpas. l i tm~. Mr. Alrman also inromcd me that all 
Ijrbarizcd Area maps have been created aid released uJer h 4 q  2005. E,ven at this time. maps for 
all Urbanized Areas in the United States have )el to be relcased, 

4. Mr. hltmui fwtlier confirmed t h x  ;lie maps Cor :he Raleigh, N o h  Carolina, 
U r h i z e d  Area \wid iiot released to thc gcncrai public until Ocrober 2002 

5. Mr. Altinan also directed meto the Census Burcau'swebpagecontaiiiinginfo~arion 
on  he urban and mal population data used to generate that portion of the Raleigh Urbanized Area 
Outline Map showing Rolesville, Sorlh Carolina, a6 a pan of the Raleigh Urbanized Area SLV 
chrrp:/!Dctfindel.ceiisns gov:servIetDTTab:c? - ts-5638 18330302. These data show that ofthe 907 
residents ofRolcsvillc, Norrh Carolina, 736 ofthem live within the Raleigh Urbanized Area. Only 
121 Rclesvills residents 1ii.e sutside the Raleigh Urbanized Arca. Mr. Altman stated rha1 he was nor 
aware ofthe exact date [ha; t:hesc data would have bee11 muds available io the general public J L ~  :he 
12,s. Census Bureau's website, butthat i t  would havebemufierMay201)2, a? theinfomation IS also 
@eing releascd or. a "flwv basis" on or about the s m e  schedide that tlx Urbmizcd Area rnaps nre 
being released. 



I declare under penalty ofpequry that tlie foreaoiiig Declaraiionis true and correct tc the best 
of mq knoaledge, ~nfnimation, and belief 

Date 

- 2 -  



Exhibit A 



?TI 

Page 1 o f 1  

Index 
of /geo/maps/urbanarea/uaoutline/UA2OOO/ua732 

Size DescrLption - - Name Lasr modified 

4 Parfnt D i r e c m r y  i4-NCv-ZOO2 13.15 

3 ua73261-0C.pdf C,:-Oct-2002 1 4 : 5 3  2 . 2 M  

ua73261-01 .pdf  C1-0~:-200: 14:53 8 0 8 k  

. . . . . . . . . . . . . . . . .  

GI-3Ct-2002 l4:53 653k . . . . . . . . . . . . .  3 ~ a 7 3 2 6 1 - 0 3 . p d f  C1-9ct-200; :4 53 594.4  

CI-OcC 232; 14 53 923k 
.- 

3 ~a7326;-05.pdf c:-Oct-23C2 14:53 6 8 3 k  
. . . . . . .  

3 ~a7326;-06 .pdf 0 1 - 0 c t . Z O G 2  14:53 45ik 

3 ~1873261-07 .pdf  C1-Oct-2OC2 19:53 690k 

ua73261-CB .pdf  0:-3ct-2302 14:53 573k 

. . .  

. . . . . . . .  

- 
d p d t e / l  3.26 S u n w  ~ l t  uww2 cenrus.gov Porr 80 

http://cenrus.gov


Exhibit B 



P2. URBAN AND RURAL (61. Universe: Total population 
b a t a - e n s l i s  . . .  . 2000 .... . ,, S i n m i l e  ~ ~ . .  F F 1 )  1 OCPercenl . Dara ... 

m q  errur 31d Ceh rltlcns, 3ee 

Standard ErrorlVarianco documentation for this dataset: 
Accuracy . . . . ~ .  of the Data: Census 23GO ... .. Silnmav,Fi,e 1 (SF 1) 100-Percenl Daia (PDF . . 44KB) .. 

hlrp ‘dacttinder.census gav~servler/DTTablc7 - ts=5638 1833630 1 I /26/2002 



Certificate of Service 

The undersigned. of the law f i x  of Brooks, Pierce, McLendon, Humphre) & Leonard, 
I,.L.P,, hereby certifies that sihc has cadsed 3 copy ofrhe foregoing Reply to Opposition to Motion 
for Leave to File Supplement Io be placed in thc U S .  Mail. firs?-class poytagc prepaid, addressed 
as follows: 

Jar,es A Kormer 
Koemer & Olender, P.C. 
5809 ti!cholson Lane, Suite 124 
North Bethasda, Slaryland 20952-5706 

This the ?d aa:f of December, 2002 


